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DEAN, Special Trial Judge: This case was heard under the

provi sions of section 7463 of the Internal Revenue Code as in
effect at the tinme the petition was filed. Unless otherw se
indicated, all other section references are to the Internal
Revenue Code in effect for the years at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned deficiencies in petitioners' Federal
i ncome taxes of $4,018 for 1999 and $4, 130 for 2000. The Court
nmust deci de whether petitioners are entitled to deduct | osses on
Schedul e E, Supplenental |Incone and Loss, for either year.
Respondent's adjustnents to petitioners' item zed deductions are
conput ational and will be determ ned by the Court's resol ution of
t he Schedul e E | oss i ssue.

The stipulated facts and exhibits received into evidence are
i ncorporated herein by reference. At the tine the petition in
this case was filed, petitioners resided in Newark, California.

Backgr ound

During the years here involved, petitioner Richard C. R vera
was enpl oyed as an electrician, and petitioner Sharon M Rivera
was enpl oyed as a "personnel technician".

Around 1989 or 1990, petitioners purchased inproved real
property in Truckee, California, for about $80,000. As of the
date of trial it was worth between $160, 000 and $170,000. In the
early 1990s, after a year or so of ownership, petitioners rented
their property through a vacation property managenent conpany
under short-termleases for the winter or for ski season. This
caused a |l ot of wear and tear on the property, and they had "so
much trouble" fromthe renters. Petitioners received nunmerous

conplaints there were "extra people living at the property", and
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petitioners had trouble getting sone of the renters out of their
property.

Starting around 1994, after the short-term|essees were
removed, petitioners began entering into longer termleases wth
mul ti pl e occupants wi thout using the vacation property nanagenent
conpani es. But even the longer termrenters caused a | ot of
"trouble", including | eaving mattresses outdoors in the carport,
and building a skate ranp in the back of the property in
contravention of the honeowners' association rules. Petitioners
eventual |y decided that they were "only going to rent to people
that we knew, or were acquai ntances, or people we worked with."

During 1999 and 2000, petitioners relied on word of nouth
advertising at work to obtain renters. Petitioners' books and
records for their rental activity consisted of cal endars, |ogs of
their mleage driven, retained utility and insurance bills, and
bills for association dues. During 1999, petitioners rented the
property in Truckee for 25-1/2 days and stayed there thensel ves
for 8 days. During 2000, petitioners rented the property for 23
days and stayed there for 8 days. Petitioners reported rents
recei ved of $1,400 for 1999 and $1,500 for 2000, and Schedule E
| osses of $19,322 for 1999 and $19, 336 for 2000.
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Di scussi on

Because petitioners did not conply with the requirenents of
section 7491(a), section 7491 is inapplicable here.

Tax Year 1999

Section 280A, Disallowance of Certain Expenses in Connection
Wth Business Use of Honme, Rental of Vacation Homes, etc., limts
ot herwi se al |l owabl e deductions by individuals with respect to a
dwelling unit that is used by the taxpayer during the year as a
"residence". The provision does not apply to deductions for
anounts all owabl e without regard to the taxpayer's incone
produci ng activity, such as interest and taxes. Sec. 280A(Db).

A taxpayer uses a dwelling as a "residence" if his personal
use exceeds the greater of 14 days or 10 percent of the days it
is rented at fair rental value during the year. Sec. 280A(d)(1).
Petitioners used the Tahoe property thensel ves for 8 days during
1999. They rented the property for 25-1/2 days for total gross
rental s of $1,400, or an average of $54.90 per day. The parties
stipul ated evidence indicating that the mninmnumdaily fair rental
val ue of the property was $65 per day. Every day that a dwelling
unit is rented at less than fair rental value is deened used by
t he taxpayer for "personal purposes”. Sec. 280A(d)(2)(C).
Petitioners' personal use of the property in 1999 was 33-1/2

days. Sec. 280A(d)(2)(A), (0.
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Because petitioners' gross income was |less than their
deductions for nortgage interest and taxes, petitioners nust
carryover their other deductions to the follow ng tax year, and
they are only deductible up to the anmount of inconme generated by
the property. Sec. 280A(c)(5).?

Tax Year 2000

During 2000, petitioners used their property for 8 days and
rented it for 23 days for gross rentals of $1,500, or an average
of $65.21 per day. Because petitioners rented the property for
fair rental value during the year, their personal use did not
exceed the greater of 14 days or 10 percent of the days it was
rented at fair rental value during the year. Sec. 280A(d)(1).
Petitioners’ deductions are not limted under section 280A(a) for
2000 because their property was not used as a "residence" during
the year. Sec. 280A(a), (d)(1). Section 280A is not, however,
the only obstacle between petitioners and their clai nmed
deducti ons.

Section 183(a) generally provides that if an activity
engaged in by an individual is not entered into for profit, no
deduction attributable to the activity shall be allowed, except
as otherw se provided in section 183(b). An "activity not

engaged in for profit" neans any activity other than one for

!Because sec. 280A(a) applies, sec. 183 does not. Sec.
280A(f) (3).
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whi ch deductions are all owabl e under section 162 or under
paragraph (1) or (2) of section 212. Sec. 183(c).

Deductions are all owed under section 162 for the ordinary
and necessary expenses of carrying on an activity that
constitutes the taxpayer's trade or business. Deductions are
al | oned under section 212(1) and (2) for expenses paid or
incurred in connection with an activity engaged in for the
production or collection of inconme, or for the managenent,
conservation, or maintenance of property held for the production
of income. Wth respect to either section, however, the taxpayer
must denonstrate a profit objective for the activity in order to

deduct associ ated expenses. See Jasi onowski v. Comm ssioner, 66

T.C. 312, 320-322 (1976); sec. 1.183-2(a), Incone Tax Regs. The
profit standards applicable to section 212 are the sane as those

used in section 162. See Agro Science Co. v. Conm ssioner, 934

F.2d 573, 576 (5th Cr. 1991), affg. T.C. Meno. 1989-687;
Ant oni des v. Conmm ssioner, 893 F.2d 656, 659 (4th Cr. 1990),

affg. 91 T.C. 686 (1988); Allen v. Conm ssioner, 72 T.C 28, 33

(1979); Rand v. Conmi ssioner, 34 T.C 1146, 1149 (1960).

Whet her the required profit objective exists is to be
determ ned on the basis of all the facts and circunstances of

each case. See Hirsch v. Comm ssioner, 315 F.2d 731, 737 (9th

Cr. 1963), affg. T.C. Meno. 1961-256; CGolanty v. Conm Ssioner,

72 T.C 411, 426 (1979), affd. w thout published opinion 647 F.2d
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170 (9th Cr. 1981); sec. 1.183-2(a), Incone Tax Regs. Wile a
reasonabl e expectation of profit is not required, the taxpayer's

obj ective of making a profit nust be bona fide. See Elliott v.

Commi ssioner, 84 T.C 227, 236 (1985), affd. w thout published

opinion 782 F.2d 1027 (3d Gr. 1986). In making this factual
determ nation, the Court gives greater weight to objective
factors than to a taxpayer's nere statenent of intent. See

| ndep. Elec. Supply, Inc. v. Comm ssioner, 781 F.2d 724 (9th Cr

1986), affg. Lahr v. Comm ssioner, T.C Meno. 1984-472; Dreicer

v. Conmm ssioner, 78 T.C. 642, 645 (1982), affd. w thout opinion

702 F.2d 1205 (D.C. Gr. 1983); sec. 1.183-2(a), Incone Tax Regs.
Section 1.183-2(b), Inconme Tax Regs., sets forth nine
nonexcl usive factors that should be considered in determ ning
whet her a taxpayer is engaged in a venture with a profit
obj ective. They include: (1) The manner in which the taxpayer
carried on the activity; (2) the expertise of the taxpayer or his
advisers; (3) the time and effort expended by the taxpayer in
carrying on the activity; (4) the expectation that the assets
used in the activity may appreciate in value; (5) the success of
the taxpayer in carrying on other simlar or dissimlar
activities; (6) the taxpayer's history of inconme or loss with
respect to the activity; (7) the anount of occasional profits

that are earned; (8) the financial status of the taxpayer; and



- 8 -
(9) whether elenents of personal pleasure or recreation are
i nvol ved.

No single factor is controlling, and the Court does not
reach its decision by nerely counting the factors that support

each party's position. See Dunn v. Conmm ssioner, 70 T.C 715,

720 (1978), affd. 615 F.2d 578 (2d Cir. 1980); sec. 1.183-2(b),
| ncone Tax Regs. Rather, the relevant facts and circunstances of

the case are determ native. See Golanty v. Conm SsSi oner, supra

at 426.

After considering all the factors, the Court disagrees, in
part, wth respondent’'s position that petitioners did not have an
actual and honest objective of making a profit fromtheir Truckee
real estate.

Petitioner, Sharon Rivera, testified that the property was
rented at a small profit during the first few years of ownership.
After a series of destructive tenants, however, petitioners
becanme reluctant to rent the property to the general public. For
the years before the Court, petitioners did not maintain
busi nessl i ke books and records of rental activity, and there was
not much tinme spent in carrying on the activity. Furthernore, it
appears fromthe record that the property was rented for |ess
than its fair rental value for the days it was rented, only to

famly and friends, in 1999. The Court agrees with respondent
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that petitioners had abandoned hol ding the property for profit
fromrentals during the years at issue.

The term"profit", however, enconpasses the appreciation in
the value of the assets used in the activity. Sec. 1.183-
2(b)(4), Income Tax Regs. The term"inconme" as it is used in
section 212 "is not confined to recurring incone"” but may al so
apply to gains fromthe disposition of property. Sec. 1.212-
1(b), Income Tax Regs. The term"inconme" neans not nerely incone
of the taxable year but includes incone the taxpayer "may realize
i n subsequent taxable years". |[|d.

When the returns at issue were filed, petitioners had held
their property in Truckee, |ocated near the Lake Tahoe ski and
vacation area, for 9 or 10 years. Petitioners' personal use of
the property in 2000 was de mnims. The Court also credits the
testinmony of petitioner, Sharon Rivera, that she and her husband
purchased the property with the expectation that it would
increase in value and that it had, in fact, substantially
increased in value while they owned it.

The Court finds that petitioners held the property in

Truckee primarily for investnent purposes and are therefore
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entitled to deduct expenses under section 212(2).2 See Mtchel

v. Comm ssioner, 47 T.C 120, 128 (1966); Thonmason v.

Comm ssioner, T.C Meno. 1997-480; sec. 1.212-1(b), Incone Tax

Regs.

The Court concludes fromthe record that petitioners
activities with respect to the property for 2000 were of two
separate types, a rental activity and an investnent activity.
"If the taxpayer engages in two or nore separate activities,
deductions and incone fromeach separate activity are not
aggregated either in determning whether a particular activity is
engaged in for profit or in applying section 183." Sec. 1.183-
1(d) (1), Incone Tax Regs.

Because petitioners' property was used for nore than one
activity, one of which was not for profit, petitioners nust
al l ocate deductions relating to the property on a reasonabl e
basis. Sec. 1.183-1(d)(2), Inconme Tax Regs. Because
petitioners' nortgage interest and real estate taxes are
specifically all owabl e as deductions under sections 163 and
164(a) without regard to the use of the property for profit, no
all ocation between the activities is necessary. Sec. 1.183-

1(d)(3), Incone Tax Regs.

2

The deductions woul d appear to give petitioners a passive
activity loss. See sec. 469(c)(1), (6)(B). Petitioners,
however, are treated as "materially participating” in the
i nvestment activity under test two of sec. 1.469-5T(a),
Tenporary Income Tax Regs., 53 Fed. Reg. 5725 (Feb. 25, 1988).
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Amounts for honmeowners' dues, insurance, repairs, and
depreciation are amounts allocable to both of petitioners
activities. Since petitioners rented or personally used the
property for about 1 nonth each year and held the property for
i nvestnment the rest of the year, 11/12 of the above anobunts are
all ocable to petitioners' investnent activity. All other
anounts, including auto and travel (to clean after rentals),
cl eani ng and nmai ntenance, supplies, utilities, "anortization",
and anounts for furnishings, are allocable solely to petitioners'
not-for-profit rental and personal activity.

Section 183(b)(1) permts a deduction for expenses that are
ot herwi se deductible without regard to whether the activity is
engaged in for profit, such as nortgage interest and personal
property taxes. Section 183(b)(2) permts a deduction for
expenses that woul d be deductible only if the activity were
engaged in for profit, but only to the extent that the gross
i ncone derived fromthe activity exceeds the deductions all owed
by section 183(b)(1). Because petitioners' gross incone derived
fromthe rental activity does not exceed the section 183(b)(1)
expenses, section 183(b)(2) does not permt a deduction for
expenses that woul d be deductible only if the rental activity
were engaged in for profit. Itens that are allocable to

petitioners' personal use are also not deductible. Sec. 262.
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The Court sustains respondent's determnation to the extent
that petitioners nmay not deduct expenses allocable to their
rental and personal use of the Truckee property.
Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

Deci sion will be

entered under Rul e 155.




